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BUILDER’S RIGHT TO COMPLETE WORKS
AFTER CONTRACT TERMINATION

Stellar Constructions Pty Ltd v Fer-
guson (Domestic Building) [2013]
VCAT 2159 was a building case de-
termined by Member Farrelly by Or-
ders made on 20 December 2013.

At paragraphs 35 and 36 of his rea-
sons for decision Member Farrelly
found that the builder had wrongfully
asserted that it was entitled to pay-
ment of its final claim before the con-
tract works had been completed and,
by so doing, had committed a sub-
stantial breach of the contract.

In response, the owners accepted the
builder’s repudiation and the contract
thereby came to an end.

Much of the evidence in this pro-

ceeding related to the work still to be
performed before the home was truly
complete.

The evidence also involved questions
as to the reasonable cost of comple-
tion (with that cost ultimately being
deducted from the money otherwise
due to the builder as the final pay-
ment).

On behalf of the owners it was ar-
gued that the proper method for cost-
ing this deduction was the cost the
owners would incur in the employ-
ment of a second alternate builder.

On behalf of the builder it was said
that the builder should be given an
opportunity to complete the outstand-
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ing works itself.

A builder is able to derive signifi-
cant savings if given an opportunity
to rectify its own defective works
and complete any outstanding
works.

Where a builder has to make allow-
ance for the cost of a second builder
undertaking those works, the cost
differential can be a significant bur-
den.

At paragraph 72 of his decision
Member Farrelly reasoned:

In the circumstance where the own-
ers have accepted the builder’s re-
pudiation and brought the contract
to an end, the builder has no con-
tractual entitlement to return and
carry out necessary rectification/
completion works.

Having regard also to the animosity
plainly evident between (the par-
ties), I do not think it reasonable to
require the owners to accept the
builder’s return to carry out rectifi-
cation works.

In my view, the owners are entitled
to set off against the unpaid con-
tractual balance the reasonable cost
they will incur in engaging in inde-
pendent builder to carry out neces-
sary rectification works.

There are four important lessons
here.

1. Notwithstanding that the build-
ing contract may have been
brought to an end by the wrong-
ful conduct of the builder, the
Tribunal retains a discretionary
power to give the builder an op-
portunity to return to the build-

ing site to rectify his defects and
complete outstanding works and
in spite of an owner’s objection
to the builder doing so.

However, where there has been
a history of animosity between
the parties, the Tribunal may
well exercise its discretion not to
require the owners to accept the
builder’s return.

An owner who opposes a builder
returning to the site should
therefore maintain a thorough
diary and record of all verbal
and written communications
with his or her builder
(particularly if there has been a
history of animosity).

From a builder’s perspective,
this is another good reason for
avoiding acrimonious communi-
cations with one’s client.
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Barristers & Solicitors

“Doing better today what
we did well yesterday”

The Graham Legal team is
devoted to the task of provid-
ing an ever improving stand-
ard of care and service.

We use sophisticated comput-
er software.

SimplyLaw 1is a document
production and file manage-
ment system designed by
Phillip Graham. It is extraor-
dinarily powerful.

SimplyLaw incorporates
more than 1900 precedents
that have been meticulously
drafted, formatted and encod-
ed.

Phillip Graham also uses the
latest voice recognition tech-
nology, Dragon Naturally-
Speaking.

GL will only be accepting
work in areas of law in which
we have established and rec-
ognised expertise.

Our company policy is to
work on all client files as a
team.

We delegate individual tasks
to the person who will best
get the client’s work done
having regard to the nature of
the task to be performed, the
skills of our respective team
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Latest News

On 14 January 2014 Rose Maina celebrated

the first anniversary of her debut at GL.

‘ ; RA I I A M On 1 February 2014 GL celebrated its 24th
anniversary at 1059 Mt Alexander Road,

Essendon.

L E G l \ L On 1 March 2014 Phillip Graham will cele-

. - . brate 38 Years since his admission to prac-
e Barristers & Solicitors t oF

tice as a lawyer.

On 7 March 2014 it will be 10,000 hours
since Rose Maina began at GL.

On 1 April 2014 Phillip Graham will cele-

Our Areas O f Practic e brate 38 years since first being admitted to

partnership in law.

Building & Construction Law On 2 May 2014 Val Jakovac will celebrate
. PR . 6.000 days at GL.

Commercial & Civil Litigation

Commercial Leasing

Conveyancing & Property Law

Debt Recovery & General Litigation

Family Law

Guardianship

Probate & Administration

Wills & Powers of Attorney
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